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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on March 5 through 8, 2001, in Mam, Florida, before Patricia
Hart Mal ono, a dul y-desi gnated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

Whet her the Departnent of Transportation's proposed action,
the award of the contract in question to WRS Infrastructure and
Environnent, Inc., is contrary to its governing statutes, its
rules or policies, or the proposal specifications.

PRELI M NARY STATEMENT

The subject of this bid protest is the Departnent of
Transportation's ("Departnment”) District VI Contam nation
Assessnent and Renedi ati on Contract for Project and Bi d Nunber
RFP- DOT- 99/ 2000- 6026DS, FI N Nurmber 249943 ("District Vi
contract”). On October 20, 1999, the Departnent posted its
Notice of Intent to Award (Revised), in which it stated its
intention to award the District VI contract to WRS
Infrastructure and Environnent, Inc., ("WRS"), as the highest-
ranked proposer. On Novenber 4, 1999, Metcalf & Eddy, Inc.,
("Metcalf & Eddy"), which was the third-highest ranked proposer,

filed the Formal Protest of Metcalf & Eddy, Inc. WRS was



permtted to intervene by the Departnent, and the Departnent
transmtted Metcalf & Eddy's formal protest to the Division of
Adm ni strative Hearings on January 28, 2000, for assignnent of
an admnistrative |l aw judge. In an order entered February 18,
2000, the Metcalf & Eddy protest was consolidated with the
protest filed by OHM Renedi ati on Services Corp. ("OHM), DOAH
Case No. 00-0495BID.*
In its formal protest, Metcalf & Eddy raised four points:

Point One: Neither WRS nor OHM conpli ed

with the requirenents of the subject request

for proposal with respect to registration

and SPURS nunbers.

Point Two: As was done with the WRS and OHM

proposals, Metcalf & Eddy's proposal shoul d

be re-evaluated and Metcalf & Eddy's scores

rai sed.

Point Three: One of the bases of the
protest by WRS which led to the aforesaid
re-eval uation was i nproper and shoul d not
have been consi dered.

Poi nt Four: Proposal respondents have been
rejected for matters of considerably |ess
significance than the infractions which
Metcal f & Eddy has currently item zed
agai nst WRS and OHM
At the hearing and in its proposed findings of fact and
conclusions of law, Metcalf & Eddy has focused on Point One and

Poi nt Four and has apparently abandoned Point Two and Poi nt

Thr ee.



The hearing in these cases was originally schedul ed for
May 8 through 12, 2000. A series of discovery disputes arose
bet ween the Departnment and OHM and OHM appeal ed a di scovery
order to the First District Court of Appeal. On April 24, 2000,
the Departnent filed a Motion for Stay Pendi ng Revi ew of Agency
Action, which was granted in an order entered April 27, 2000.
The final hearing was continued, and the cases was placed in
abeyance pendi ng i ssuance of the nandate of the First District
Court of Appeal. The mandate was i ssued on Decenber 28, 2000,
and the final hearing was reschedul ed for March 5 t hrough 8,
2001.

At the hearing, Metcalf & Eddy presented the testinony of
the followi ng witnesses: Jon Berry, an enployee of WRS;
Maurici o Gonez, a contam nation inpact coordi nator and
envi ronnment al manager enpl oyed by the Departnent in District V;
Nancy Lyons, a Contracts Adm nistrator enployed by the
Department in District VI; Lillian Costa, an environnental
scientist enployed by the Departnent in District VI; Javier
Rodri guez, a project devel opnent engi neer enployed by the
Departnent in District VI; Mark S. Bl anchard, Metcalf & Eddy's
Vice President for Operations in Florida; Paul Lanpley, a
contam nati on inpact coordi nator enployed by the Departnment in
District 1V, GQustavo Pego, the Departnent's Director of

Qperations in District VI; and John Martinez, the Departnent's



Director of Production in District VI. Mtcalf & Eddy al so
elicited testinony during cross exam nation fromtwo w tnesses
presented by OHM Thonmas McSweeney, a vice-president of OHM and
Curtis Lee, a project nmanager for OHM Metcalf & Eddy Exhibits
65 through 67 and 69 were offered and received i nto evi dence.?
Nei t her the Departnent nor WRS presented the testinony of any
W tnesses or offered any exhibits into evidence with respect to
the issues raised by Metcalf & Eddy. The Departnent's Mbtion
for Oficial Recognition, which was filed on February 26, 2001,
was granted at the hearing, and official recognition was taken
of the Final Order entered by the Departnent on August 11, 1998,
dism ssing the bid protest filed in 1998 by Metcal f & Eddy
chal  engi ng the Departnent's decision with respect to the award
of a contract by District |V.

The four-volunme transcript of the proceedings was filed
with the Division of Administrative Hearings on April 6, 2001.
The parties tinmely submtted proposed findings of fact and
concl usions of |aw, which had been considered in preparing this
Recommended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the

followi ng findings of fact are nade:



1. In March 1999, the Departnent issued a request for
proposal s, RFP-DOT-99/2000-6026DS ("RFP"), requesting that
experienced firms submt proposals "for the purpose of providing
di strict-w de contam nati on assessnment and renedi ati on servi ces”
in the Departnent's District VI, which consists of M am -Dade
and Monroe Counties. The RFP solicited proposals for an
indefinite quantity contract, with a termof three years and a
maxi mum val ue of $5 million. The proposals were to be presented
in two separate, seal ed packages, one containing the proposer's
Techni cal Proposal and the other containing the proposer's Price
Proposal . Pursuant to Section 1.16 of the RFP, the Technica
Proposal were to be opened and eval uated before the Price
Proposal s were opened.

2. Section 1.8.2 of the RFP is entitled "Responsiveness of
Proposal s" and provi des:

Al'l Proposals nust be in witing. A
responsi ve Proposal is an offer to perform
the Scope of Services in accordance with al
the requirenents of this Request for
Proposal and receiving a score of seventy
(70) points or nore on the Techni cal
Proposal. Proposals found to be non-
responsi ve shall not be consi der ed.
Proposals may be rejected if found to be
irregular or not in conformance with the
requi rements and instructions herein

contai ned. A Proposal may be found to be
irregul ar or non-responsi ve by reasons that
include, but are not limted to, failure to

utilize or conplete prescribed fornms,
condi tional Proposals, inconplete Proposals,




i ndefinite or anbi guous Proposals, and
i nproper or undated signatures.

(Enmphasi s in original.)

3. Eight firms submtted proposals in response to the RFP
i ncluding WRS, OHM and Metcal f & Eddy. A three-nenber
Techni cal Review Committee was assenbl ed, and the Techni cal
Proposal s were subnitted to the Technical Review Conmittee for
eval uation; all eight Technical Proposals received a score of 70
points or nore. The Price Proposals were then opened and
eval uated in accordance with the criteria set forth in the RFP

4. The Departnment posted a Notice of Intent to Award on
August 26, 1999, in which it stated its intention to award the
District VI contract to OHM OHM was t he hi ghest-ranked
proposer with a total score of 125.879 points; WRS was the
second- hi ghest -ranked proposer with a total score of 125.675
poi nts; and, Metcalf & Eddy was the third-highest-ranked
proposer with a total score of 118.569 points. It was noted in
the Notice of Intent to Award that all eight proposals were
accepted as responsive.

5. On August 31, 1999, WRS filed a notice of its intent to
protest the intended award of the District VI contract to OHV
and it filed its Formal Protest and Petition for Formal

Adm ni strative Hearing on Septenber 10, 1999. Metcalf & Eddy



did not file a protest with regard to the August 26, 1999,
Notice of Intent to Award.

6. As aresult of information obtained by the Depart nent
subsequent to the filing of WRS' s protest, OHM s proposal was
re-eval uated, and, on Cctober 20, 1999, the Departnent posted a
Notice of Intent to Award (Revised), in which it stated its
intention to award the District VI contract to WRS. The scores
of WRS and Metcalf & Eddy remai ned unchanged as a result of the
re-evaluation of OHM s proposal, but OHM s score decreased to
124.212 points. As a result, WRS becane the hi ghest-ranked
proposer, OHM becane the second- hi ghest-ranked proposer, and
Met cal f & Eddy renmi ned the third-hi ghest-ranked proposer.

7. On Cctober 25, 1999, Metcalf & Eddy filed its Notice of
Intent to Protest with the Departnment, and it filed the Fornal
Protest of Metcalf & Eddy, Inc., on Novenber 4, 1999. A
settl ement conference was conducted on Novenber 17, 1999, but
the Departnment and Metcal f & Eddy were unable to resolve the
issues raised in Metcalf & Eddy's protest. As a result, the
Formal Protest of Metcalf & Eddy, Inc., was referred to the
Division of Adm nistrative Hearings on January 28, 1999, and
initiated this proceeding.

8. On Decenber 9, 1999, the Departnent's Awards Committee
nmet to re-consider its decision of Cctober 15, 1999, to award

the District VI contract to WRS in light of the issues raised in



the protests filed by OHM and Metcal f & Eddy. The Awards
Comm ttee decided not to disturb the decision reflected in the
Cct ober 20, 1999, Notice of Intent to Award (Revised).

SPURS Nunber

9. Section 1 of the RFP provides that the "State of
Fl ori da Departnent of Transportation Request for Proposal
Contractual Services Acknow edgement (Pur #7033) . . . wll be
handed out at the nandatory pre-proposal neeting.” The form
itself is entitled "State of Florida Request for Proposal
Contractual Services Bidder Acknow edgement” ("Bi dder
Acknowl edgenment fornm'). A box that appears near the top of the
Bi dder Acknow edgenent formis | abel ed "STATE PURCHASI NG
SUBSYSTEM ( SPURS) VENDOR NUMBER. "3
10. The Bi dder Acknow edgenent form al so includes a
statenment of General Conditions, which provides in pertinent
part:
1. Execution of Proposal: Proposal nust
contain a nmanual signature of authorized
representative in the space provi ded above.
Proposal nust be typed or printed in ink.
Use of erasable ink is not permtted. Al
corrections nmade by proposer to his proposal
price must be initialed. The conpany nane

and SPURS vendor nunber shall appear on each
page of the bid as required.

11. WRS, OHM and Metcalf & Eddy included an executed copy

of the Bidder Acknow edgenent form at the beginning of their



proposal s. The Bi dder Acknow edgenent formis not a part of
either the Technical Proposal or the Price Proposal.

12. Metcalf & Eddy inserted "042428218-003" in the box
reserved for the SPURS nunber; WRS inserted "P13202"; and OHM
inserted "#94-1259053." "042428218-003" is a SPURS nunber
assigned by the Departnent of Managenent Services, and Metcalf &
Eddy is a vendor registered with that departnent. "P13202" is
not a SPURS nunber. "#94-1259053" is OHM s federal
identification nunber, and is the nunber that they comonly use
as their SPURS nunber in the proposals they submt to the
Departnment. Both WRS and OHM are registered as interested
vendors with the Departnent of Managenent Services, pursuant to
Section 287.042(4), Florida Statutes.?

13. Metcalf & Eddy included its nane and its SPURS numnber
on each page of the proposal it submtted in response to the
District VI RFP. Neither WRS nor OHM i ncl uded the nanme of the
conpany and t he SPURS nunber on each page of their proposals.

14. There is no requirenent in the District VI RFP that
t he name of the conpany and the SPURS nunber be included on each
page of the proposal.

15. Section 1.8.6 of the RFP is entitled "Wivers" and
provi des:

The Department nmay waive mnor informalities

or irregularities in Proposals received
where such is nerely a matter of form and

10



not substance, and the correction or waiver

of which is not prejudicial to other

Proposers. Mnor irregularities are defined

as those that will not have an adverse

effect on the Departnent's interest and w ||

not affect the price of the Proposal by

giving a Proposer an advantage or benefit

not enjoyed by other Proposers.
Paragraph 6 of the General Conditions set forth on the Bi dder
Acknowl edgenent form provides in pertinent part: "AWARDS. As
the best interest of the State nmay require, the right is
reserved to reject any and all proposals or waive any m nor
irregularity or technicality in proposals received. . . ."

16. Nancy Lyons is the Contractual Services Unit

Adm nistrator for District VI. M. Lyons reviews the proposals
to determne if they are responsive and to determne if an
irregularity or omission is mnor and can be waived under the
terms of the RFP. It is Ms. Lyons practice to waive as a m nor
irregularity the om ssion of a SPURS nunber or the inclusion of
an incorrect SPURS nunber to be a minor irregularity because, if
a vendor is registered with the Departnent of Mnagenent
Services, the SPURS nunber is readily available to the
Departnment. |In addition, the SPURS nunber does not effect
either the technical content of the proposal or the price in the
pr oposal .

17. The WRS and OHM proposals were not rejected by the

Department's District VI Contractual Services Unit even though

11



VWRS and OHM failed to include their SPURS nunbers on the Bi dder
Acknow edgenent formand failed to include the conpany nane and
SPURS nunber on each page of their proposals.

Di sparate treatnent.

18. In 1998, Metcalf & Eddy submtted a proposal in
response to a Request for Proposals issued by the Departnent's
District IV. Inits Price Proposal, Metcalf & Eddy failed to
include a price or a zero in three blanks reserved for the daily
rate, weekly rate, and nonthly rate for an X-Ray Fl uorescence
(XRF) Spectrum Anal yzer; Metcalf & Eddy included as the "Total"
for this item"$0.00." Metcalf & Eddy's District |1V proposal
was rejected as non-responsive as a result of these om ssions.

19. Metcalf & Eddy filed a Formal Witten Protest and
Request for Formal Adm nistrative Hearing and chal |l enged the
decision to reject its proposal as non-responsive. After
informal efforts to resolve the issue raised in the protest were
unsuccessful, Metcalf & Eddy withdrew its protest; the
Departnent entered a Final Order on August 11, 1998, dism ssing
t he protest.

Sunmmar y

20. The evidence presented by Metcalf & Eddy is not
sufficient to establish that the Departnent's decision to accept
the WRS and OHM proposal s as responsive is clearly erroneous,

contrary to conpetition, arbitrary, or capricious. The om ssion

12



of the SPURS nunber on the Bidder Acknow edgenment formis a
mnor irregularity that did not give WRS or CHM a substanti al
advant age over Metcalf & Eddy and was of no consequence to the
Departnent because it has ready access to the SPURS nunbers
included in the database of interested vendors naintained by the
Depart ment of Managenent Services. Furthernore, WRS and OHM
were not required to include their conpany nanme and SPURS nunber
on each page of the proposal because this requirenent was not
included in the specifications in the RFP. Finally, Mtcalf &
Eddy has failed to present evidence to establish that it is the
victim of disparate treatnent by the Departnent; the decision of
the Departnent to reject the proposal it submtted to

District IVin 1998 is irrelevant to the issues raised in this
pr oceedi ng.

CONCLUSI ONS OF LAW

21. The Division of Administrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (1999).

St andi ng

22. Inits Proposed Recormmended Order, the Departnent
contends that Metcalf & Eddy has no standing to pursue its bid
protest because it is the third-highest-ranked proposer for the

District VI contract. This contention is rejected. The facts

13



in this case are distinguishable fromthose in Preston Carrol

Co. v. Florida Keys Agueduct Authority, 400 So. 2d 524 (Fla. 3d

DCA 1981), the case on which the Departnent relies inits
argunment. Preston Carroll was the third-1owest bidder and fil ed
a bid protest challenging the agency's intended award. Preston
Carroll tried to establish its standing by proving that it was,
in fact, the second | owest bidder; it failed in this proof, and
the court held that, as the third-Iowest bidder, it had no
substantial interest that could be resolved in the bid protest.
Id. at 525. In this case, on the other hand, Metcalf & Eddy has
asserted that the proposals of both WRS and OHM the hi ghest -
and second- hi ghest -ranked proposers, should be rejected as non-
responsi ve because they neither included their SPURS nunber on

t he Bi dder Acknow edgenent form or the conpany nane and SPURS
nunber on each page of its proposal. Wre Mtcalf & Eddy to
succeed in its challenge, it would be entitled to an award of
the contract, and, therefore, it does have a substantia

interest in the outcone of the bid protest. See Agrico Chem cal

Co. v. Departnent of Environnental Regulation, 406 So. 2d 478

(Fla. 2d DCA 1981).

Responsi veness of WRS and OHM proposal s

23. Metcalf & Eddy's bid protest was filed pursuant to

Section 120.57(3), Florida Statutes (1999), which provides:

14



(f) In a conpetitive-procurenment protest,
no subm ssions nade after the bid or
proposal openi ng anendi ng or suppl enenti ng
the bid or proposal shall be consi dered.
Unl ess otherw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. 1In a
conpetitive-procurenment protest, other than
a rejection of all bids, the admnistrative
| aw j udge shall conduct a de novo proceedi ng
to determ ne whet her the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid
prot est proceedi ng contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
j udge shall be whether the agency's intended
action is illegal, arbitrary, dishonest, or
f raudul ent.

24. Metcalf & Eddy, therefore, has the burden of proof by
a preponderance of the evidence. Specifically, in accordance
with the issues presented in its formal protest, Metcalf & Eddy
has the burden of proving by a preponderance of the evidence
that the Departnent’'s decision accept the proposals of WRS and
OHM as responsive was invalid under the standards set forth in
Section 120.57(3)(f), Florida Statutes. See
Section 120.57(1)(j), Florida Statutes (1999)("[F]i ndi ngs of
fact shall be based upon a preponderance of the evidence, except
in licensure disciplinary proceedi ngs or except as otherw se

provi ded by statute.").

15



25. The requirenment in Section 120.57(3)(f) that "the
adm ni strative law judge is to conduct a de novo proceedi ng" was

defined by the court in State Contracting and Engi neering Corp.

vs. Departnent of Transportation, 709 So. 2d 607, 609 (Fla. 1st

DCA 1998), as "a formof intra-agency review. The judge nmay
recei ve evidence, as with any formal hearing under section
120.57(1), but the object of the proceeding is to evaluate the

action taken by the agency."” See also Intercontinental

Properties, Inc. v. State Departnent of Health and

Rehabilitative Services, 606 So. 2d 380, 386 (Fla. 3d DCA 1992).

26. As set forth in Section 120.57(3)(f), Florida
Statutes, an agency nust exercise its discretion in a manner
that is not "clearly erroneous, contrary to conpetition,
arbitrary, or capricious.” "A capricious action is one taken
wi t hout thought or reason or irrationally. An arbitrary
decision is one not supported by facts or logic." Agrico

Chemical Co. v. Departnent of Environnental Regul ation, 365 So.

2d 759, 763 (Fla. 1st DCA 1978). The inquiry to be nmade in
determ ni ng whet her an agency has acted in an arbitrary or
capricious manner involves consideration of "whether the agency:
(1) has considered all relevant factors; (2) has given actual,
good faith consideration to those factors; and (3) has used
reason rather than whimto progress from consi deration of these

factors to its final decision.” Adam Smth Enterprises V.

16



Departnent of Environnmental Requl ation, 553 So. 2d 1260, 1273

(Fla. 1st DCA 1989). The standard has nore recently been

formul ated by the court in Dravo Basic Materials Co., Inc. v

State Departnent of Transportation, 602 So. 2d 632, 634 n. 3

(Fla. 2d DCA 1992), as follows: "If an adm nistrative decision
is justifiable under any analysis that a reasonabl e person woul d
use to reach a decision of simlar inportance, it would seem
that the decision is neither arbitrary nor capricious.” The
court in Dravo al so observed this "is usually a fact-intensive
determ nation."” 1d. at 634.

27. In Section 287.012(17), Florida Statutes (2000), an
"agency" is defined as "any of the various state officers, [and]
departnents . . . of the executive branch of government.”
Section 287.032(2), Florida Statutes (2000), provides that one
of the purposes of the Departnment of Managenent Services is
“"[t]o provide uniformcontractual service procurenent policies,
rul es, procedures, and fornms for use by the various agencies in
procuring contractual services." The Departnent of Managenent
Servi ces has, accordingly, enacted rul es governing the
conpetitive procurenent process in Florida, which are applicable
to the Departnent.

28. Rule 60A-1.002(9), Florida Adm nistrative Code, which
was adopted by the Departnent of Managenent Services to

i npl enent various provisions of Chapter 287, provides that
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"[t]he agency shall reserve the right to waive any m nor
irregularities in an otherwise valid bid or proposal or offer to
negotiate. Variations which are not m nor cannot be waived."
29. The Departnent of Managenent Services has defined

"mnor irregularity” in Rule 60A-1.001(17), Florida
Adm ni strative Code, as

[a] variation fromthe invitation to bid or

invitation to negotiate or request for

proposal terns and conditions which does not

affect the price of the conmodities or

services, or give the bidder or offeror an

advant age or benefit not enjoyed by other

bi dders or offerors, and does not adversely

i npact the interests of the agency

30. An agency is given wide discretion in soliciting and

accepting conpetitive bids and proposals. Departnent of

Transportation v. G oves-Watkins Constructors, 530 So. 2d 912,

913 (Fla. 1988)° Liberty County v. Baxter's Asphalt and

Concrete, Inc., 421 So. 2d 505, 507 (Fla. 1982). In Tropabest

Foods, Inc. v. State of Florida, Departnent of General Services,

493 So. 2d 50, 52 (Fla. 1st DCA 1986), the court found that an
agency has the discretion to waive an irregularity in a bid when
the irregularity is not material, that is, when it does not give
t he bidder "a substantial advantage over the other bidders."

31l. On the basis of the findings of fact herein, Mtcalf &
Eddy has not proven by a preponderance of the evidence that the

Departnent's decision to accept the proposals of WRS and OHM as
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responsi ve was contrary to its governing statutes, rules or
policies, or the provisions of the RFP or that its decision was
clearly erroneous, contrary to conpetition, arbitrary, or
capricious. First, even if there were such a provision in the
RFP, a conpany is not required to register with the Depart nent
of Managenent Services as an interested vendor as a pre-
condition for submtting a bid or proposal to a state agency.
See Section 287.042(4)(a), Florida Statutes (1999)(The Iist of
i nterested vendors nai ntained by the Departnent of Managenent
Services nmay "not be used . . . to exclude any interested vendor
frombidding."). Therefore, a proposer's failure to include a
SPURS nunber on the Bidder Acknow edgenent form cannot be used
as a basis for finding a proposal non-responsive. |In addition,
the failure of WRS and OHM to include their correct SPURS nunber
on the Bidder Acknow edgement formis a mnor irregularity: The
om ssion did not affect the price of the proposals; WRS and OHM
were not placed at a conpetitive advantage with respect to
Metcalf & Eddy or the other proposers; and the Departnent was
not adversely inpacted because it has ready access to SPURS
nunbers in the state's database.

32. Second, there is nothing in the RFP that requires a
proposer to include the conpany's nanme and SPURS nunber on each
page of the proposal, and, even if there were, the failure of

VWRS and CHM to include the conpany nane and SPURS nunber on each
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page of their proposals was a minor irregularity that could be
wai ved by the Departnent.

33. Finally, it may be that the Departnent's decision to
reject the proposal Metcalf & Eddy submtted to District IVin
1998 woul d have been reversed had Metcal f & Eddy pursued the bid
protest it filed challenging that decision. However, the only
decision at issue in the instant case is the Departnent's
deci sion that the proposals submtted by WRS and OHM i n response
to the District VI RFP were responsive to the specifications of
the RFP. The Departnent's decision in 1998 to reject a proposal
submtted by Metcalf & Eddy to District IV because it left three
spaces blank in its Price Proposal is irrelevant to determ ning
whet her the Departnent's decision to accept the proposals of WRS
and OHM was contrary to its governing statutes, rules or
policies, or the provisions of the RFP or clearly erroneous,
contrary to conpetition, arbitrary, or capricious.

34. Based on the proof herein, Metcalf & Eddy has not
established a basis for invalidating the Departnent's deci sion
to award the District VI contract to WRS.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Transportation
issue a final order dism ssing the Formal Protest of Metcalf &

Eddy, Inc.
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DONE AND ENTERED this 30th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 30th day of July, 2001.

ENDNOTES

'/ On Novenber 1, 1999, OHM the second- hi ghest-ranked bidder,
filed its Formal Protest and Petition for Formal Adm nistrative
Heari ng, which was al so forwarded to the D vision of

Admi nistrative Hearings on January 28, 2000. The actions were
consol i dated for purposes of these proceedi ngs because both OHM
and Metcalf & Eddy relied on the sane witnesses at the hearing.
Because the two cases present separate | egal and factual issues,
t he undersi gned requested that the parties submt separate
proposed findings of fact and conclusions of |aw for the OHM and
the Metcalf & Eddy protests. By order entered contenporaneously
with this Recommended Order, these cases have been severed, and
a separate Reconmended Order has been entered in DOAH Case No.
00- 0494BI D.

2/ In its Proposed Recommended Order, Metcalf & Eddy also relies
on OHM s Exhibits 1, 2, 3, 4, 7, and 8.

3/ The SPURS nunber is the nunber assigned to a vendor when it
registers with the Departnent of Managenent Services as an

i nterested vendor, pursuant to Section 287.042(4)(a), Florida
Statutes (1999)(As part of its responsibilities with respect to
conpetitive procurenents, the Departnent of Managenent Services
is charged with devel oping and naintaining a list of interested
vendors.). See Rule 60A-1.006(1), Florida Adm nistrative Code.
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4l The evidence establishes that OHM was regi stered, and Metcal f
& Eddy concedes in its Formal Protest that WRS was registered.

°/  Although the ruling of the court in Groves-Watkins that an
agency's decision "to award or reject all bids" may be
overturned only if the agency acted "fraudulently, arbitrarily,
illegally, or dishonestly" has been limted in

Section 120.57(3)(f), Florida Statutes, to an agency's deci sion
toreject all bids, there is nothing in the statute to indicate
that the Legislature intended to change the degree of deference
gi ven to agency decisions to award a contract pursuant to the
conpetitive procurenent process.
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701 Brickell Avenue, Suite 1900
Mam , Florida 33131

Betty J. Steffens, Esquire
Post O fice Box 82
Tal | ahassee, Florida 32303-0082

James C. Myers, Cerk
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Haydon Burns Buil di ng
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605 Suwannee Street

Tal | ahassee, Florida 32399-0450
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Pamel a Leslie, General Counsel
Departnment of Transportation
Haydon Burns Buil di ng

Mail Station 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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